Attachment D-3

FINAL STATEMENT OF REASONS
AMENDMENT, ADOPTION AND REPEAL OF REGULATIONS OF THE
BOARD OF STATE AND COMMUNITY CORRECTIONS

MINIMUM STANDARDS FOR LOCAL DETENTION FACILITIES
TITLE 15, DIVISION 1, CHAPTER 1, SUBCHAPTER 4

LOCAL MANDATE DETERMINATION

As required by Government Code Section 11346.9(a)(2), the Board of State and
Community Corrections (BSCC) has determined that there will be no mandates imposed
on local agencies or school districts through the adoption of these Title 15 regulations as
proposed.

CONSIDERATION OF ALTERNATIVES

In accordance with Government Code Section 11346.9(a)(4), the BSCC must determine
that no reasonable alternative it considered or that has otherwise been identified and
brought to its attention would be more effective in carrying out the purpose for which the
action is proposed, would be as effective and less burdensome to affected private
persons than the proposed action, or would be more cost-effective to affected private
persons and equally effective in implementing the statutory policy or other provision of
law.

The BSCC has determined that there are no alternatives that would be more effective or
as effective, less burdensome, and more cost effective, to affected persons. The 45-day
public comment period began March 10, 2017 and ended April 24, 2017; the 15-day public
comment period began September 29, 2017 and ended October 14, 2017. All comments
received during both public comment periods are summarized and addressed below. Two
public hearings were held; April 19, 2017 at the BSCC offices in Sacramento and May 2,
2017 at the Ontario City Library in Ontario. While members of the public attended both
hearings, only one public comment was received and is addressed below.

UPDATES TO INITIAL STATEMENT OF REASONS
No updates have been made to the Initial Statement of Reasons.

THE CREATION OR ELIMINATION OF JOBS WITHIN THE STATE OF CALIFORNIA
The proposed amendments require local detention facilities to provide a minimum number
of in-person visits that may be supplemented, but not replaced, by video visitation.
Facilities shall not charge for visitation that occurs onsite whether it is in-person or via
video terminal. Offsite video visitation is free for the first hour. The proposed amendments
may have a negligible effect in creating local corrections jobs and video vendor contracts
and/or jobs within the state of California. Regulations promulgated by the BSCC are
permissive not mandatory on local governments per Attorney General Opinion No. 79-
1210-March 19, 1980.

Title 15 FSOR 10/30/2017 1

November 9, 2017 Board Meeting Attachment D-3



SUMMARY AND RESPONSE TO 45-DAY PUBLIC COMMENTS

COMMENTER #1

Bernadette Rabuy, Senior Policy Analyst
Prison Policy Initiative

April 23, 2017 (Letter)

Summary of Comment

The regulations do not provide any incentive for sheriffs to provide in-person visits, even
when it would be relatively easy for them to do so. For example, a recent Valley Public
Radio piece interviewed Captain Tim Fosnaugh from the Tulare County Sheriff's Office
about a video visitation system the office implemented in January 2017. Fosnaugh said
that the technology “is the future” and that he doesn’t see it going away anytime soon.
Tulare County is building two new jail facilities that will only provide video visitation in
addition to the system implemented in January.

By grandfathering Tulare County’s planned facilities, the Board of State and Community
Corrections is not giving the Tulare County Sheriff’s Office any reason to reconsider its
decision to protect essential in-person visits. The quote also shows that sometimes
sheriff’'s offices are basing crucial decisions about whether to allow human contact
between incarcerated people and their families on fads. Moreover, it is arguable that video
visitation “is the future” as Fosnaugh suggested. Approximately 15% of local jails across
the country provide video visitation. Thus, in-person visitation is still the national standard,
and some of those jails provide video as a supplement to in-person visits.

The regulations allow sheriffs to resist the will of their county governments. The Board of
State and Community Corrections’ decision to protect in-person visits yet grandfather
counties and facilities that are in the early stages of construction is making it harder for
counties to protect in-person visits. Monterey County is a great example of a county that
should not be grandfathered. While the County released a bid for a planned facility that
would only provide video visitation, the sheriff’s office failed to even communicate this
plan with the Monterey County Board of Supervisors.

There is a strong and growing national consensus that a video visit is not the same as a
real, in-person visit and that this is a harmful trend that needs to be stopped. For example,
last August, the American Correctional Association, unanimously ratified a policy that
states that correctional agencies should “use emerging technologies as supplements to
existing in-person visitation” (emphasis added). The Board of State and Community
Corrections’ approved regulations would allow jails in California to violate existing
correctional best practices.

There is no excuse for the expansive grandfathering that these approved regulations
would allow. We ask that, at the very least, the Board of State and Community Corrections
reduce the list of counties it is grandfathering by requiring in-person visits from the
counties that already have the existing space to provide in-person visits and the counties
that are in early stages of construction and could relatively easily change their plans to
eliminate in-person visits like Tulare and Monterey counties.
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BSCC Response

The proposed regulations are a direct response to Senate Bill (SB) 1157, which was
vetoed by Governor Edmund G. Brown on September 27, 2016. SB 1157 would have
required local detention facilities that use video or other types of electronic visitation
methods to also provide in-person visitation that met or exceeded the minimum number
of visits currently required in Title 15. In the Governor’s veto message, he stated that the
bill did not provide adequate flexibility, created a strict mandate, and directed the BSCC
to address the issue.

The BSCC, following the Governor’s direction, has proposed regulations that provide
flexibility to facilities that are able to provide both video and in-person visitation, eliminated
the ability of facilities to charge families or inmates for on-site visitation, and allowed for
facilities without visitation space to have the ability to remain in compliance with the
regulations.

While the BSCC fully supports the use of best practices, and recognizes that video-
visitation is not the same as in-person visitation, the grandfathering of facilities using
video-only visitation is necessary to avoid strict state mandates. If grandfathering were
removed, some counties affected would have difficulty complying as the abilities, needs,
and budgets of facility and county are different. Facilities that have received construction
awards and are designed without in-person visitation space will be grandfathered due to
the significant cost of changes to construction plans, delays in project timelines,
prospective escalation costs, and county and state approval processes.

COMMENTER #2

Azadeh Zohrabi, National Campaigner
Ella Baker Center for Human Rights
April 24, 2017 (Letter)

Summary of Comment

California families with incarcerated loved ones deserve the right to maintain meaningful
relationships with their loved ones through in person visitation while they are incarcerated
in county jails. When a person is incarcerated, even for a short period of time, family
contact and in-person visits are crucial to maintaining family stability, reducing recidivism,
increasing the chances of obtaining employment post-release, and facilitating successful
reentry. The regulations under consideration by the BSCC would have a severe impact
on the ability of families to maintain this meaningful connection and could have a
detrimental impact on public safety.

We are concerned about the number of counties that would be excluded from the
requirement to offer in-person visitation space under§ 1062 (f). This section grandfathers
in facilities that were exclusively video only as of February 2017, even if they have space
available for in person visits. This includes nine jails, based on the information provided
by BSCC, that have space for in person visitation but do not offer in-person visitation.
Allowing these county facilities that have space for in person visits to be excluded from
the requirement to provide in person Vvisits is excessive and creates inconsistent visiting
privileges based on geography rather than sound public policy or available space. All
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facilities that have space for in person visitation should be required to offer in person
visitation.

The proposed language under8§ 1062 (d) allows county jail facilities to only offer video
visitation unless in person visits are requested by a person who is incarcerated there.
Putting the onus on the incarcerated person to request in person visitation is not sound
policy, especially in facilities that have existing space for in person visits. Questions
remains as to how this policy would be implemented- what channels of communication
exist for incarcerated people to request in person visits, how will they be notified that they
can request an in-person visit, how will these requests be recorded and processed, and
by whom? These unnecessary complications can be avoided by simplifying this section
to read, "Video visitation may be used to supplement existing visitation programs, but
shall not be used to fulfill the requirements of this section."”

Section 1062 (f) also grandfathers in facilities that are planned and in construction.
Facilities that are in the planning phases still have the flexibility and opportunity to provide
in-person visitation space. In order to create consistency in providing access to in person
visits, planned facilities should be required to re-submit plans to the BSCC that include
space for in person visits. For facilities that are already under construction or have
facilities that do not have in-person visitation space, all future jail funding should be
conditioned on their commitment to use a portion of those funds to create space for in
person visits.

BSCC Response

The proposed regulations are a direct response to Senate Bill (SB) 1157, which was
vetoed by Governor Edmund G. Brown on September 27, 2016. SB 1157 would have
required local detention facilities that use video or other types of electronic visitation
methods to also provide in-person visitation that met or exceeded the minimum number
of visits currently required in Title 15. In the Governor’s veto message, he stated that the
bill did not provide adequate flexibility, created a strict mandate, and directed the BSCC
to address the issue.

The proposed regulations requiring in-person visitation will not apply to facilities which,
prior to February 16, 2017, exclusively used video visitation. In addressing the issue of
video visitation, the BSCC sought to address the concerns in the veto message about
video-only visitation without creating a strict mandate. Allowing facilities to operate as
they did on or before February 16, 2017 provides the necessary flexibility that is needed
by local-level detention facilities. The possession of adequate visitation spaces was not
the only aspect considered in the creation of the proposed language. Facilities must also
have adequate resources, funds, and staffing to conduct in-person visits. For some
facilities, moving to video and in-person visitation would cause an undue hardship in
coming up with the resources, funds, staff and support to comply with such strict
regulations.

The Board of State and Community Corrections aims to provide performance-based
standards through the adoption of its regulations. A performance standard allows the
BSCC to provide a specific objective while giving the needed flexibility for local agencies
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to comply in a way that is most feasible for a facility’s size, population, and specific needs.
Not all incarcerated persons will want or use in-person visits. As such, inmates will have
access to in-person visitation upon request. Facilities will address this as they do many
other performance-based regulations, by creating a facility-specific policy and procedure
that BSCC inspectors will review during inspections.

Facilities that are under construction or have already received funding for construction
will be grandfathered due to the significant cost of changes to construction plans, delays
in project timelines, prospective escalation costs, and county and state approval
processes. Changes to the architectural aspects of a jail construction project does not
simply occur by creating a new set of plans. Construction project modifications would
need to go through a series of local approvals, budget reviews, cost analysis, etc. that
escalate the cost of the project and significantly delay construction timelines. Construction
projects funded by a BSCC construction program would require extra layers of approval,
review, and analysis not only by BSCC staff for compliance with Title 24 and program
specific requirements, but also with the BSCC Board, Department of Finance, State Fire
Marshal, State Public Works Board, Department of General Services, and if necessary
the Department of Corrections and Rehabilitation. Such a significant change to the
planning of a facility would cause undue financial hardship on a county, delay project
timelines, and possibly cause the project to cease entirely.

COMMENT #3

Lynn Wu, Staff Attorney

Prison Law Office, et al.

(Please see attached letter for full list of signatories)
February 14, 2017 (Letter resubmitted March 24, 2017)

Summary of Comment

The importance of in-person visitation cannot be overstated. The U.S. Department of
Justice has stated that incarcerated people who get in-person visits have fewer discipline
problems, are more likely to get a job when released, and are less likely to commit other
crimes. In-person visits have been shown to significantly reduce the likelihood a person
reoffends or commits technical violations after being released. Visitation is an integral part
of strengthening family connections and support systems between incarcerated people
and their loved ones, especially children. Video calls, with their tiny cameras positioned
so that no eye contact can be made, that regularly malfunction, freeze, or show grainy
images do not have the same ability as in-person visits to maintain family connections.

The definition of “in-person visit” is unnecessarily complicated. It could be clarified in the
following way: “In-person visit means an on-site visit during which an incarcerated person
is able to see a visitor through glass, has physical contact with a visitor, or is otherwise in
an open room without physical contact with a visitor. In-person visit does not include an
interaction between an incarcerated person and a visitor through the use of an on-site
two-way audio/video terminal.”

15 CCR 8 1062(d) should not place the burden on the incarcerated person to request in-
person visits. In-person visits should be the de fault. A facility should only be allowed to
provide less than the minimum amount of in-person visits if they can document that the
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incarcerated person consented to that that week. Furthermore, the terms “video visit” and
“‘video visitation” are inaccurate; the technology marketed by the same companies that
provide phone call access in jails and detention facilities are more accurately described
as video calls. Thus, (d) should read “Video call technology may be used to supplement
existing visitation programs, but shall not be used to fulfill the requirements of this
section.”

15 CCR § 1062(e) is a good start to address accessibility, but does not go far enough.
Many family members, particularly elderly people or people whose first language is not
English, have difficulty accessing video calls because they do not understand how to set
up an account. Jails, particularly those that the BSCC proposes to allow to ban in-person
visits, must develop policies to provide meaningful assistance with this and certify that
these policies are resulting in access to in-person visits and video calls. They also cannot
require a credit card to access the free hour of remote video call since that is often a
barrier for impacted families. We and additional community stakeholders hope to further
collaborate with BSCC to develop concrete language for this section to ensure greater
access to visitation. At the very least, (e) should make clear that “If remote or off-site video
calls are available, the first hour each week must be provided free of charge and facility
policies must include procedures to assist visitors in accessing video calls.”

15 CCR § 1062(f) should not exempt facilities that have space to provide in-person visits.
Since video call technology did not exist at the time 8§ 1062 was promulgated, it is
questionable whether the term “visitation” in the current version of § 1062 permits video
calls. Video call technology is substantially different from in-person visits. While we can
appreciate the potential challenges, facilities may face in providing in-person visits after
banning them, we believe the challenges to families, especially children, and incarcerated
people caused by facilities banning in-person visits are far greater and will also lead to
far greater societal costs associated with undermining rehabilitation and reentry, and
negatively impacting child development.

Instead of changing 8 1062 to allow facilities to continue banning in-person visitation, the
BSCC should work with them to develop a timeline to begin providing in-person visits and
an accountability structure that ensures adherence to the timeline. Thus, we recommend
that (f) reads as follows, “Applicability of subdivision (d) shall be delayed until a date
determined by the BSCC for facilities which, prior to February 16, 2017, (1) did not have
space for in-person visitation or (2) were designed without in-person visitation space and
for which bids for construction have begun and that do not have space for in-person
visitation.”

24 CCR § 1231.2.18, fn.1 proposes to exempt, from the requirements of 24 CCR §
1231.2.18, any county that has “submitted a letter of intent” to the BSCC banning in-
person visitation based on 24 CCR § 13-102(b). The applicability of 24 CCR § 13-102(b)
here is questionable because, similar to 8 1062, it is unclear whether facilities that provide
space for video calls, but not in-person visits are in compliance with the current version
of 24 CCR § 1231.2.18.

Even if the BSCC continues to defend its current interpretation of 15 CCR § 1062 and 24
CCR 8§ 1231.2.18, allowing facilities to meet the minimum visitation requirements by
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providing video calls instead of in-person visits, 24 CCR § 1231.2.18, fn.1 contradicts
itself. In BSCC construction RFPs, “[p]roposals submitted to the BSCC will suffice as a
Letter of Intent to build, expand, or remodel a facility as required by CCR Title 24, sec.13-
102(c) 1.” In other words, the BSCC proposes to allow any county that has applied for jail
construction funding to not provide space for in-person visits. This is a bizarre
interpretation of 24 CCR 8§ 13-102(b). For one, it would mean that any county that applied
for funding, even those that were not awarded a construction grant would be included in
this exemption. The footnote goes on to quote 24 CCR 8§ 13-102(b), “Title 24 of the
California Code of Regulations, Sections 13-102 and 2-1013 which pertain to planning
and design of detention facilities shall be applicable to facilities for which architectural
drawings have been submitted to the Board for review. These requirements shall not be
applicable to facilities which were constructed in conformance with the standards of the
board in effect at the time of initial architectural planning ...” Thus, the footnote contradicts
itself — is the BSCC proposing to allow a ban on in-person visits in facilities where a county
“submitted a letter of intent” or “for which architectural drawing have been submitted to
the Board”?

“[T]he time of initial architectural planning” cannot reasonably be interpreted as the time
when a county submits a response to an RFP. An architect does not become involved in
jail construction until the “design” phase” when the county contracts with an architecture
and engineering firm to start designing their project. After this phase, the county submits
its preliminary plan to the State Public Works Board and once approved, proceeds to the
working drawing phase. At this point, there is still time to change the design and include
in-person visitation space before the State Public Works Board approves the final
construction drawings allowing the county to go to bid for construction.

Instead of changing 8§ 1062 to allow these Counties to spend hundreds of millions of
dollars to build facilities that ban in-person visits, the BSCC should support them to
develop ways to provide in-person visits. Orange County and San Benito have not
submitted their final construction drawings; the BSCC should begin working with them
immediately to determine how they can provide space for in-person visits. Riverside
County has already indicated they can provide in-person visits at the East County
Detention Center even though it is “in construction. It is unclear whether the Imperial
County Oren R Fox Medical Security Facility plans to transport people to the other
facilities for in-person visits; the BSCC should work with Imperial County to plan for this.
The BSCC should also work with county representatives to determine what it would take
to provide in-person visitation in Tulare South County Detention Facility and Imperial
County Oren R Fox Medical Security Facility, which are both “in construction”, but only
broke ground about 6 months ago.

Thus, 24 CCR § 1231.2.18. 1 should be deleted and 24 CCR § 1231.2.18 should read
“Space shall be provided in all Types |, Il, Il and IV facilities for in-person visiting unless
subject to delay from providing in-person visitation pursuant to 15 CCR § 1062(f).”

Since the BSCC has acknowledged the great benefits to in-person visitation, we urge the
BSCC to work with these facilities to move toward providing in-person visits and
complying with 8§ 1062. Many questions still remain that must be answered before
wholesale changing the regulations to allow these facilities to forever ban in-person visits,
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leaving thousands of family members with no real contact with their incarcerated loved
ones for the foreseeable future.

Furthermore, the BSCC must put in place a process to ensure that facilities they propose
to allow to ban in-person visits are compliant with the Americans with Disabilities Act. Not
only must those facilities provide ADA accessible options like video phones, which are
different from regular video calls and preferable for people with disabilities, but must
certify that the video call technology is working the way it is designed to work. We have
heard from many families and it is well documented in national research that video call
technology has many problems that can disproportionately impact people with disabilities.

We appreciate that the BSCC Board wants to finalize action on video calls and in-person
visits, but we urge you to take the extra time to get answers to the questions we have
presented above to make sure that the regulations are comprehensive and result in as
many people having access to in-person visits. Before adopting these proposed
regulations, the BSCC should certify the status of counties that have been awarded
construction funding and certify which facilities would be allowed to ban in-person
visitation. Though delays in construction or setting up available space for in-person visits
may take time and resources now, there is too much at stake to cede dealing with this
issue to other policymakers. We urge you to take the lead on this issue.

BSCC Response

The BSCC agrees that in-person visits are important to inmates, families, and
communities. The proposed regulations are a direct response to Senate Bill (SB) 1157,
which was vetoed by Governor Edmund G. Brown on September 27, 2016. SB 1157
would have required local detention facilities that use video or other types of electronic
visitation methods to also provide in-person visitation that met or exceeded the minimum
number of visits currently required in Title 15. In the Governor’s veto message, he stated
that the bill did not provide adequate flexibility, created a strict mandate, and directed the
BSCC to address the issue.

The proposed language is intended to address the concerns in the veto message about
video-only visitation, while also following the Governor’s direction to provide flexibility.
The definition was written in such a way as to not specifically call out components of a
visiting area that may or may not be in a facility (such as separation glass, or open rooms).

Not all incarcerated persons will want or use in-person visits. As such, inmates will have
access to in-person visitation upon request. Facilities will address this as they do many
other performance-based regulations, by creating a facility-specific policy and procedure
that BSCC inspectors will review during inspections.

The majority of facilities utilize video visitation services through a contracted vendor.
Many facilities already provide step-by-step instructions that include screen shots of what
the end user should click on, and in several different languages. The video visitation
vendors also offer assistance.
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While 15 CCR § 1062 was promulgated well before the availability of video visitation, this
regulation did not specifically state what type of visiting it spoke of, or explain what type
of visiting the required space would be used for.

COMMENT #4

Lynn Wu, Staff Attorney

Prison Law Office, et al.

(Please see attached letter for full list of signatories)
March 24, 2017 (Letter)

Summary of Comment

The BSCC Board and staff has expressed support for in-person visitation and as the state
agency tasked with providing oversight of and guidance to local detention facilities, the
BSCC should be taking proactive steps to limit the number of facilities that ban in-person
visitation and helping facilities that have or plan to ban in-person visitation to reverse
course. The American Correctional Association, the oldest association developed
specifically for practitioners in the correctional profession, unanimously adopted a policy
last year stating that video calls should only be used as a supplement, not a replacement
for in-person visitation.

The proposed regulations are expansive and unnecessarily allow local detention facilities
that have space to provide in-person visitation and facilities that have not even submitted
architectural plans to ban in-person visitation. This will result in thousands of family
members being cut off from their incarcerated loved ones and will impact institutional
behavior, public safety, and rehabilitation throughout the state.

Since the Board made no changes to the regulations other than eliminating the free hour
of remote video visitation, we still have all the concerns that we submitted in our February
14 letter, which is attached for reference. Of particular concern is the footnote to 24 CCR
§ 13-102(b), which contradicts itself and will lead to further confusion as local detention
facilities proceed in construction.

We deeply regret the direction that the Board and the BSCC staff has chosen to take
regarding visitation in California’s local detention facilities.

BSCC Response

The BSCC is supportive of in-person visitation and acknowledges the importance of
person-to-person contact. The steps taken to create the proposed regulations were
thoughtful and included the input of stakeholders. Facilities currently using or possessing
approved construction plans to use video visitation exclusively will be allowed to continue
their practice as long as they were using or had plans approved by February 16, 2017.
This provision does significantly limit the amount of facilities that may use video visitation
exclusively.

In addressing the issue of visitation, the BSCC was tasked with protecting in-person
visitation while not creating a strict mandate. Allowing facilities to operate as they were
on or before February 16, 2017 provides the necessary flexibility that is needed by local-
level detention facilities. The possession of adequate visitation spaces was not the only
aspect considered in the creation of the proposed language. Facilities must also have
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adequate resources, funds, and staffing to conduct in-person visits if they are not already
doing so.

The BSCC has addressed the issues presented in the February 14, 2017 letter in
Comment #3. Proposed changes to Title 24 are not subject to this rulemaking process
and will not be adopted until the next Building Standards Commission Triennial Code
Adoption Cycle, tentatively scheduled for 2018.

COMMENT #5

Carole Urie, Executive Director

Returning Home Foundation

May 2, 2017 (Comment made at Public Hearing)

Summary of Comment

Thank you for the review of Title 15 “visitation” and that in person visitation has been
identified as a visiting mode that must be included in all new future projects that have not
been identified by the BSCC as “in construction” or “planned” at this time.

This was an important step, but things that are on paper sometimes do not necessarily
succeed in practice, so | am hoping the following issues will be considered when the
regulations are reviewed again in two years.

Costs for video: replacing free in-person jail visits with expensive computer video chats
was solved by offering the first hour free.

But in jails where there are both visiting options, off-site video calling is charged.

While the internet is a great tool, it cannot be assumed that everyone has access to this
technology or can use it or afford it.

A problem in practice: Poor people have less access to high-speed internet and
computers at home.

Similarly, Blacks and Hispanics are less likely than Whites to have computers and high-
speed internet access at home.

A problem in practice: Pre-registration for some visitation must be made via the internet.
A problem in practice: according to article (d) an inmate needs to make a “request” for in-
person visitation instead of a visit by video-call so that the video call cannot be used to
fulfill the requirements of that section. A procedural dilemma.

Perhaps the problem could be solved if “in-person visitation” were identified as the default
visitation mode and per the American Correction Association “emerging technologies are
to be used as a supplement to it”.

Finally — visitation itself. Research has shown that in-person visitation reduces recidivism.
It is a crucial link to family and community. AB109 moved persons closer to their
community.

Problem in practice: use of video calls only has shown to reduce the number of visitation
due to issues just stated.

| end with the Governor’'s comments in his veto of SB 1157: He is concerned about the
trend of making jail facilities unavailable for in-person visits, that the practice could have
an adverse impact on achieving rehabilitative goals and might affect in a negative way
the families and loved ones of those incarcerated.

The BSCC has been charged with exploring was to address these issues.

BSCC Response
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The proposed regulations are a direct response to Senate Bill (SB) 1157, which was
vetoed by Governor Edmund G. Brown on September 27, 2016. SB 1157 would have
required local detention facilities that use video or other types of electronic visitation
methods to also provide in-person visitation that met or exceeded the minimum number
of visits currently required in Title 15. In the Governor’s veto message, he stated that the
bill did not provide adequate flexibility, created a strict mandate, and directed the BSCC
to address the issue.

The proposed language is intended to protect in-person visitation, while following the
Governor’s direction to provide flexibility. BSCC staff will revisit the regulations (Title 15,
Division 1, Chapter 1, Subchapter 4) at the next regularly scheduled rulemaking review
(in approximately two years), at which point the comments made during this rulemaking
will also be reviewed.

SUMMARY AND RESPONSE TO 15-DAY PUBLIC COMMENTS
COMMENT #6

Lynn Wu, Staff Attorney

Prison Law Office, et al.

(Please see attached letter for full list of signatories)
October 12, 2017

Summary of Comment

Assembly Bill (AB) 103 (Chapter 17, Stats. 2017) was passed, in part, because of
legislative disbelief that the BSCC approved county plans to build or renovate jails that
would have no space for in-person visitation. AB 103 added Government Code Section
15820.948 with the intent to draw a line in the sand, after which no more jails could be
built without space for in-person visitation. The proposed language of 15 CCR Section
1062(f)(2) is an impermissible overreach by the BSCC.

The proposed language for 15 CCR Section 1062(f)(2) allows facilities that, on January
1, 2017, had been designed without in person visitation space and had submitted “initial
architectural planning” to the BSCC to continue with no space for in-person visitation. The
language violates Government Code 11342.2, is inconsistent with AB 103, and is not
‘reasonably necessary to effectuate the purpose” of AB 103. Furthermore, Section
1062(f)(2), is unclear as to when “initial architectural planning” is considered to have been
submitted. BSCC General Counsel, Aaron Maguire, stated that a county that has
submitted a letter of intent to apply for jail construction funding, but has not been
conditionally awarded funding, is considered to have submitted initial architectural
planning. This interpretation would be in direct contradiction of AB 103, which requires
any county that has submitted a proposal to build a jail with no in-person visitation space
to “submit a scope change to include in-person visitation prior to the Board’s approval of
the conditional award”.

The language proposed for 15 CCR Section 1062(d) suggests that video visitation could
be used to fulfill the requirements of the section if an incarcerated person does not request
in-person visitation. Also, the regulations omit language regarding facility requirements
for documenting whether people are requesting in-person visitation. Beyond the
confusion and inconsistency, facilities should not place the burden on incarcerated people
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to request in-person visits. Furthermore, the terms “video visit” and “video visitation” are
inaccurate; the technology marked by the same companies that provide phone call
access in jails and detention facilities are more accurately described as video calls.

BSCC Response

The proposed regulations (Sections 1006 and 1062), located in Title 15, Subchapter 4,
Minimum Standards for Local Detention Facilities, are performance based regulations
designed to provide a framework for local detention facilities’ policies and procedures.
These minimum standards apply to all local detention facilities, regardless of from where
construction/ renovation funding might stem.

Government Code Section 15820.948 (added by AB 103 and amended by Senate Bill
112 (Chapter 363, Stats. 2017)), applies only to facilities that are being
constructed/renovated with relinquished funds awarded to them by lease-revenue bond
financing programs?, the intent of which is aligned with proposed Section 1062. Section
15820.948 requires local agencies that have submitted a proposal, but have not been
awarded financing prior to the date of enactment of AB 103, to submit a scope change to
ensure that in-person visitation is provided. The intent of AB 103 was to require in-person
visitation for projects yet to be approved for funding with lease revenue bond financing
and to prevent existing facilities from replacing in-person visitation with video visitation.
By requiring scope changes only in situations in which the Board has yet to make a
conditional award to an applicant county, the Legislature decided not to mandate in-
person visitation for projects already in progress. As such, the Board’s regulations
conform to AB 103 and therefore do not apply retroactively.

The BSCC promulgates minimum standards for the design and construction of local
detention facilities. Title 24, Part One, Chapter 13, Article I, Section 13-201, and Part Two,
Section 1231; Section 13-102(c) initial planning for a local detention facility, requires a
city, county, city and county or any combination thereof which has an intent to build or
remodel any local detention facility shall immediately file a letter of intent with the Board.

The intent of proposed Section 1062(f)(2) is to implement, interpret, and make specific
changes to statute brought about by AB 103 as they relate to all facilities; the authority
for this proposed regulation is Penal Code 6030. The term “initial architectural planning”
is a reference to Title 24 requirements (Part 1, Section 13-102(c)) on “initial planning,”
which states “A city, county, city and county, or any combination thereof which has an
intent to build or remodel any local detention facility shall immediately file a letter of intent
with the Board.” The letter of intent notices BSCC of construction/remodeling and sets in
motion several processes internal to the BSCC, such as creating a plan review number
and assigning which applicable Title 24 regulations the plans and facility should be
designed and constructed under. The letter of intent is a requirement for all projects, not
just those subject to the State Public Works Board process, and is interpreted as “initial
architectural planning.” As stated above, the programmatic regulations specific to the

1 The BSCC'’s lease revenue bond construction financing programs are set forth in Chapter 3.11
(commencing with Section 15820.90), Chapter 3.12 (commencing with Section 15820.91), Chapter 3.13
(commencing with Section 15820.92), or Chapter 3.131 (commencing with Section 15820.93) of the
Government Code.
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construction of detention facilities (Title 15, Subchapter 6) is not proposed for amendment
during this rulemaking.

The intent of the proposed language in Section 1062(d) is to ensure that in-person
visitation is not just available at the facility, but is used. The language “video visitation
may be used to supplement...but shall not be used to fulfill the requirements...if in-person
visitation is requested...” states that video visitation is a supplemental visiting option.
Facilities must honor inmates’ right to participate in in-person visiting even if video is also
an option. This language allows agencies flexibility to offer both modes of visiting.
Documenting this requirement separately is not proposed at this time. However, it should
be noted that AB 103 also requires the BSCC to review each facility’s visitation methods
and availability during biennial inspections; inspection reports will be made available at
the BSCC’s website. (Pen. Code, § 6031.1, subds. (a)(4) & (c).)

Regarding the comment that the term “video visitation” should not be used because the
technology is more akin to a video call, the BSCC disagrees with this comment. The
Legislature has defined the term with the enactment of AB 103 and the regulation merely
provides a reference to the Penal Code.

COMMENT #7

Nancy Skinner, Senator

California State Senate, Ninth Senatorial District
October 14, 2017

Summary of Comment

The BSCC’s actions relating to county jail visitation as reflected in the proposed
amendments are in conflict with the policy direction of the legislature as expressed with
the passage of Senate Bill 1157 (Mitchell, 2016) and Assembly Bill 103, (Public Safety
Budget Trailer Bill, 2017).

In February 2017, | convened an oversight hearing on county jail visitation practices
throughout the state. The hearing was prompted by the Governor’s direction for the BSCC
to develop regulations for county jail visitation. The Governor wrote the following in his
veto message for SB 1157:

‘I am concerned about the recent trend of making jail facilities unavailable for in-person
visits. This practice could have an adverse impact on achieving rehabilitative goals and
might affect in a negative way the families and loved ones of those incarcerated.”

Subsequently the legislature passed AB 103 which limited fees for the use of video
visitation technology and restricted the use of new state funding to build or renovate jails
without in-person visitation.

Conversely, the BSCC’s newly proposed amendments would allow certain jail projects to
move forward utilizing state dollars, to construct or renovate facilities with no in-person
visitation space. These amendments do not reflect the Legislatures intent and are in direct
conflict with the provisions of AB 103.
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| request that the proposed amendments be corrected to reflect the intentions of vetoed
SB 1157, the Governor’s directive and AB 103.

BSCC Response

The proposed regulation is intended to prohibit the exclusive use of video visitation in
facilities where in-person visitation was available in facilities as of January 1, 2017. The
proposed regulations (Section 1006 and 1062), located in Title 15, Subchapter 4,
Minimum Standards for Local Detention Facilities, provide performance based
regulations designed to provide a framework for local detention facility’s policies and
procedures.

Title 15, Subchapter 6, regulates the Local Jail Construction Financing Programs, while
Title 24, Part One, Chapter 13, Article I, Section 13-201, and Part Two, Section 1231,
regulate building standards. Neither program nor building standard regulations are
proposed for amendment during this rulemaking.

Additionally, proposed revisions reflect the requirements of AB 103; the BSCC also
addressed the concerns outlined in the Governor’s veto message on SB 1157.
COMMENT #8

Carole Urie, Executive Director

Returning Home Foundation

October 13, 2017 (Letter)

Summary of Comment

Two regulations under Title 15, Section 1062 are contrary to the intent of AB 103 which
addresses conditional funding for construction or renovation of a local jail facility and
requirement for in-person visitation and should be modified. Section 40, 4032 was added
to the Penal Code to read: (b) A local detention facility that offered in-person visitation as
of January 1, 2017 may not convert to video visitation only.

Therefore, proposed regulation (d) should be modified to read “(d) video visitation may
be used to supplement existing in-person visitation programs. Video visitation shall not
be used to fulfill the requirements of this section unless requested by an inmate.”

Proposed regulation (f) should be modified to read “(f)(1) subdivision (d) shall not apply
to facilities which, prior to January 1, 2017 exclusively used video visitation (2) facilities
which prior to January 1, 2017 provided in-person visitation shall not convert to video
visitation only even if plans without in-person space have been approved, submitted to
the board and/or construction is in progress.”

BSCC Response

The proposed language is consistent with AB 103. The proposed regulations (Section
1006 and 1062), located in Title 15, Subchapter 4, Minimum Standards for Local
Detention Facilities, provide performance-based regulations designed to provide a
framework for local detention facilities’ policies and procedures. Subchapter 4 does not
regulate any conditional funding for construction or renovation, nor does it regulate
building standards for the construction or conversion of visitation space.
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The proposed language will not be modified as suggested. The intent of Section 1062(d)
is to ensure that in-person visitation is not just available at the facility, but is used. The
language “video visitation may be used to supplement...but shall not be used to fulfill the
requirements...if in-person visitation is requested...” states that video visitation is a
supplemental visiting option. Facilities must honor inmates’ request to participate in in-
person visiting even if video is also an option. This language allows agencies flexibility
to offer both modes of visiting.

Additionally, both Government Code Section 15820.948 and proposed Title 24
amendments to be adopted by the Building Standards Commission will prohibit the
exclusive use of video visitation for newly constructed facilities on a prospective basis.
Requiring plans to be resubmitted to the Board would conflict with Section 13-102,
subdivision (b) of Title 24, which sets forth which Title 24 building standards apply to
facilities that have submitted initial architectural planning. As such, revision to section (f)
is not required.
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